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Court Illuminates

Upon the Overlap of Copyright
Infringement and Confidentiality Law
Written by Manisha Singh Partner, & Ritika Agarwal,
Managing Associate at LexOrbis, India - www.lexorbis.com

In the recent case

of Tarun Wadhwa v.
Saregama India Ltd & Anr decided on January 13, 2022, the Bombay
High Court reflected upon the connection of copyright infringement
and confidentiality law and observed that ideas are not copyrightable.
Still, they can be protected by bringing them under the purview of the
confidentiality law.

The Facts

This case concerned an allegation
by the plaintiff, Tarun Wadhwa, of
copyright infringement and breach of
confidentiality. In the plaintiff’s case, he
had created a synopsis and a screenplay,
“Haila Zombie!”, which was shared with
the defendant. The defendant admitted
to the same. The plaintiff alleged that
the defendant’s movie “Zombivili” was
based on his screenplay and sought an
injunction against the release of the
movie. In order to prove this, the plaintiff
showed the similarities in the story of the
movie and his screenplay.
In doing so, the plaintiff considered
locations, specifics of plot mechanisms
and picturisation. The plaintiff alleged
that the ‘the germ of an idea’ for a zombie
comedy-based plot had been derived from
his screenplay. The defendant infringed his
copyright and violated confidentiality by
using his screenplay for creating their movie
Zombivili. In contrast, the defendant stated
that there was a stark difference between
their movie and the plaintiff’s screenplay.
The genre of the plaintiff’s screenplay being
‘comical’ is different from the one behind the
defendant’s movie’s storyline being ‘grim
and realistic’. The defendant stated that the
examples of similarities pointed out by the
plaintiff were, in reality, “scène à faire” (or “a
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scene that must be done”) for a storyline or
idea behind zombie movies, over which no
exclusive rights can be claimed by any one
party. The locations over which the plaintiff
claims monopoly are actually common to
the city itself. No one can claim exclusivity
by describing or using any of these.

The Judgement
The judgement noted that the key allegation
of the plaintiff was that the defendant’s
movie incorporated a significant part of
his screenplay and that the movie was
centred on critical or crucial aspects of this
screenplay. The single judge further noted
that the plaintiff, in fact, did not allege that
the defendant had replicated his screenplay
and did not allege originality in any one
component or that there was a scene-byscene reproduction. To establish his case
involving the breach of confidentiality by
the defendant, the crucial factor on which
the plaintiff relied was the truth that the
screenplay was revealed by the plaintiff to
the defendant.
The court stated that breach of
confidentiality and copyright infringement
were closely tied. The former is frequently
claimed for matters that cannot be the
subject of copyright infringement. An
idea, in particular, cannot be the subject
of a copyright infringement action. The

Court also observed this in a similar case,
Zee Entertainment Enterprises Ltd v Sony
Pictures Pvt Ltd & Ors, AIR 2017 Bom 221.
But it may be the subject of breach of
confidentiality. Either may yield a broadly
similar injunction. There is no copyright in
India except as provided by the Copyright
Act, 1957. But this is not in derogation of a
claim of breach of trust or confidence.
The court further stated that the Confidence
law is perhaps broader than copyright
law. It protects the substance of ideas and
information, irrespective of the mode of
communication. There is no copyright in an
idea, but only in the form of its expression.
Copyright is a right ‘in rem’, but a confidence
obligation is entirely ‘in personam’. The court
further stated that there is no copyright
except as provided by the statute, and
infringement is also prescribed by statute.
A confidence obligation is one in contract
or equity (or both). There are statutory
defences to a copyright infringement action.
These do not apply to a breach of confidence
action. The distinction between copyright
and confidence assumes importance where,
say, a manuscript has been submitted for
publication. An obligation not to use the
submitted manuscript may be implied
and enforced under confidence law. It
may extend to a plot or a developed idea
that may not otherwise be protected by
copyright.

However, in order to identify if the idea,
which is allegedly disclosed in breach
of the confidence law, can be termed as
confidential or not, the court relied on the
test given in the case of Zee Telefilms Ltd
v Sundial Communications Pvt Ltd & Ors,
2003. In this case, the court held that in a
breach of confidence action, the plaintiff
must (i) identify clearly the information
relied on; (ii) show that it was handed over in
circumstances of confidence; (iii) show that
it was information that had to be treated as
confidential; and (iv) show that it was used
or threatened to be used without consent.

protection for the arrangement of the
various elements of the movie. The plaintiff
also did not claim that his composition of the
plot was largely copied by the defendant.
It was rather alleged that individual
components were used by the defendant.
Hence, in the court’s opinion, the plaintiff
failed to present a clear and unambiguous
identification of the proprietary, original
material other than that which was copyright
protected and said to be confidential.

It is an important point to note that the
plaintiff did not claim originality of his
screenplay when seeking copyright
protection. He rather particularly sought

Copyright and
Confidentiality
While the court concluded that the breach of
confidentiality and copyright infringement
offers a similar remedy in the form of an
injunction, it also emphasised that copyright
and confidentiality law operate in different
realms. The minimum requirements for
the two vary. The court made it clear that
the copyright law has a superior threshold
for what can be protected. For copyright
infringement, it is necessary to prove that
there is an overlap in the expression of
an idea. On the other hand, for breach of
confidentiality, the prerequisites must be
fulfilled, that the information is not existing
in the public domain and the transmission
of this information in confidence, either
explicitly or in an inferred manner.
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